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Problem Based Learning Discussion

PBLD:

* There are millions of Americans that do not eat
well, make poor diet choices, lack the financial
resources to provide healthy diet, etc.

* Brainstorm ways to decrease hunger in America.




* Place corporate executives in charge of food decisions,
determination of “need.” Revolving door of execs to gov
agencies and boards.

* Impede farmers, grocers, restaurants from operating unless
they provide for proven need

* Discourage innovation. Mandate compliance. “Quality.”

* Restrict farm and restaurant equipment, crop irrigation, food
transportation, commerce according to “need.”

* Force increased pricing upon consumers in order to
subsidize and protect the existing participants in exchange
for their promises to provide charity food.



. Restrlct menu options and grocery selectlons to
the necessary

* Mandatory food clubs. Restrict consumers' food
acquisition to certain “networks.”

* Everyone must have the same type and amount
of food, otherwise it is unfair.

* Strict licensing and regulation, complicated and
expensive compliances to protect the public.
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Objective: Analyze the bureaucratic organization of the
federal government

* Add 10-12 layers of bureaucracy

* Create hidden price schemes B ot v s

Source - Mebraska Stale Historical Socialy.

* No one knows what anything costs until they get an
Inflated bill, part of which the food network will cover.
Maybe.

* Pay farmers to destroy crops and animals to support
artificial pricing floors, control competition.

* When it all fails, blame free markets and greedy

ﬁroducers.



Certificate of Needs (CON) Laws

* History/Premise

* Community-based planning, “needs”

* “Appropriate” allocation of resources

* May limit equipment, services, facilities,
procedures, hospital beds,...

* Promote access to care

* Improve quality

* Decrease costs




* Reduce “leakage” of paying customers to
outpatient centers leaving hospitals with
poor reimbursements and indigent care

* Push new services and facilities into under-
served areas

* National Health Planning and Resources
Development Act, 1974: federal funding tied
to states passing CON laws. States complied

* Began partial repeals in 1986.



*Quid pro quo: Big Gov decreases
competition

* Grants monopoly status

* Purposeful market distortion

‘Increase establishment hospitals
profits in exchange for “charity” care.
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How State CON Laws Restrict Access to Health Care
Fortress and Frontier Chrstopher Koopman, Thomizs Stratmann, Muhamat Elbarasse | May 13,2015
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Robert F. Graboyes. “Fortress and Fror

Rescarch, Mercatus Centerar George M M MERCATUS CENTER

hitpy//mercatus.org/ publication/forird Geotge Mizon Unfbersity

"" MERCATUS CENTE
‘Lk George Masor Uriivers ABSTRACT

Al e R L ey America’s healthcare palicy debate has long been framed as Left versus Righr,
o Democrat versus Republican, federal versus state, and public versus private.
This paper offers an alternative demarcation: Foriress versus Frontier. Health
care is mostly in the Fortress, meaningthat public policy focuses on protecting
patients from risks and providers from competitors. Information technology
(IT) is mostly on the Frontier, meaning thatall Americans—even industry out-
siders like Steve Jobs and Mark Zuckerberg—have been frée to experimentand
imnovate with computers, telecommunications, and the Internet despite enor-
mous risks to personal finances, privacy, safety, health, and well-being. The
Fortress discourages ereative destruction and disruptive innovation, and the

Frontier tolerates both. Health care provision and innovation generally require
official sanction; meanwhile, costs have risen. IT innovators have not needed
permission to create and have thus been able to tap into serendipitous genius;
the result has been plummeting costs, This paper suggests some potential pol-
icy actions to shift health care from Fortress to Frontier, and toward a goal of
producing hetter health for more people at lower coston a continuous basis.
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Do Certificate-of-Need Laws Increase Indigent Care?
Thomas Stratmann and Jake Russ. Jul 15, 2014.
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Removmg State—Based ObStaCleS to Trial Court Upholds Virginia’'s “Certificate of
Affordable Healthcare Monopoly” for Medical Facilities

Medical professionals vow to appeal ruling thal resulls in fewer choices and higher
prices for palients
By Jeffrey A. Singer

Tiix arvicie appeayed in the The Hill (Online) on March 19, 20/5. o
WEE RELEASE: October 27, 2014

- 5 . - . Media Contact: J. Justin Wilson, jwilson@ij.org, {703) 682-8320 ext. 206 - www.ij.org/VACON
s Amercans continue o expenence the puinful consequences of Obamacare. look for mount- 43 .org, {703) g

ing political pressure 1o replace it with reforms that make health care truly more affordable,
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enhance patient choice, and restore the patient-doctor relationship. But not all the action has 9

ke place in Washi : muc] ; i states v CASES DFFICES LEARN' MDRE TAKE ACTION
1o take place in Washington; much needs to happen in the states. t”i'] LTSTICE Aol DFFICE LE MUHE ARE AGTIC
And there is no reason why it can’t start now, States can begin by repealing “Centificate of Need” (CON)

laws. These are ontdated and counterproductive laws which encourage cronyism, increase costs, and de-

tract from the quality of health care. Colon Health Centers of America, LLC, et al. v. Hazel, et al.

CON JOB: How A Virginia Law Enriches Established Businesses by Limiting Your Medical
Cenificate-of-nead laws require anyone wanting to open or expand a healthcare facility to prove to a regu- Options‘ and How IJ Is Go]ng to Stop it.
lator that the community “needs” it. Once they prove such a need, the stute grants them a certificate which Ordindrily, if you wani to start a new business or offer a new servite there is a simple test o

find out whether your new business is needed: You open the doors and t2ll the worldl, i

people need your business, you will have customers. Ifthey don't, you won't. That

adding new equipment. In North Carolina, for example, the state Depantment of Hedlth and Human Ser- experience—olf learnng what people need and how new types of services can fit s

familiar 1 aryone who has ever been an entrepreneur. Indeed, itis familiar o anyane who

has ever been a customer, |

lets them operate. In some states the micromanaging can extend down to the level of expanding offices or

vices must approve the addition of basic necessities such as hospital beds.

Itis also an experience that the state of Virginia wrns entirely on s head tor people who

wart to offet new Healthcare setvices. I vou wart to affer hew healthcare services, even i
something as routine as opening a private clinic, you have to ohiain special permission

from the state government. And permission is nat easy to come by: Would-be service .
providers have to persuade state officials that their new service is “necessary”—and they
have ja do so in a precess that verges on full-klown Titigation in which existing businesses
{theif would-be competitors) are allowed to oppase them. Not surptisingly, this process can
be incredibly expensive, .and it freguently resulis in new services being forbidden  operaie
at all.

To be clear, this requirement (called a certificate-of-need of CON program) has nothing 1o g
do with public health ar safety. Separate state and federal laws govern who is allowed to
practice medicine and whar kind of medical proceduras ars or are not permined. Virginia’s

. . CON program only regulates whether someons is alfowed to open a new office or purchase
C \ | Ck “'h e \ ‘ V] k Y new equipment, 'Lifsexpﬂﬂ'ily dE_sigm;d to make sure new services are not allowed 1o lake Inktitute for Justice client Dt Mark
. customers away from established healthcare services. Momtefermante.,

I 1 14 N 7 In shor, Virginia's CON program is notiing but a govermmem permission siip o compste. it
S O - S e C O n S p Ot ensures that more money flows into the pockets of estabhished, politically connected
businesses, and it aceomplishes this by trampling entrepreneurs’ economic liberty and

httpS //youtu ) bE/VkOpoU Os3M reduicing Virginians’ choices for medical care.

But panents and doctars—not state officals—are in the best position to decide what
healthcare services are needed. That is why Colon Health Centers of Ameriea, headed by
D, Mark Baumel, MO, and Washinglon Imaging Associates Maryland, LLC, headed by Dr,
Mark Momteferrante, MD, have jolned forces with the Institute for Justice 1o challenge
Virginia's protectionist COM program. The Constitution prowects individuals’ right 1 earn an
horest living free from urreasonable government interference, and it prevents states fron
putting up unnecessary barriers 1o Interstale commerce, The Virginia CON program does Vifloo: Government CON Joh
both, and that Is why the federal cotrts skiould strike it down.

ernmeEnt
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Volume 5, Issue 9

September 2012

Jemsica €. Burt, Esg., MHA - Sewior Ressarch Asweciaie » Kan V. Williain: - Editor

Certificate of Need (CON) Law Series: Part 1 - A Controversial History

The fowr-pan HC Tapics Serfes: CON Laws will provide
an in-depth examination of Cerificate of Need {(CON)
programs and thelt impad on the hedlthere industoy,
The first installment provides an overview of stutes’
CON programs and the history of their development,
amd Part 11 will discuss the cwient sate of CON
wegulations. Pan T will evaluse CON progams
against the changing landscpe of the healthcare
nduswry, and Pan IV will examine the fmpact of the
Partient Protection and Affordable Care Act (ACA) on
CON programs.

Ceriifime of Need (CON) laws ae  state-level
regulatory initiatives that require individuals in the
healthcare industry o obtain permission © make
sipnificant rapim! expendimres or tp constiuct or expand
faciliies  and  services, hased on the theory that
controlling the supply of fcllities, equipment and
services is the best method to restrain rising healthcare
costs.! Most states” CON luws were inttodiiced in the
1970s as part of the tederal National Health Planning
and Resources Development Act, Though the Act and its
federal fupding opporumities were later repealed in
1987, approximately 36 states have some form of a
CON requitement odav.” The usefulness of CON laws
has been highly contested by many in the healtheare
imdustry, Proponents argue these laws reduce waste and
duplicative services, while opponents argue they do not
effectively restrain rising healthcare: costs and may
actually tesult In higher prices bemuse they limit
eonsumer cholee and serve as a competitive bartizr o

hospital beds and the use of those beds.” By the late
1960s and early 1970s, the s@e health policy planning
mitiatives required under the FI-Burton Act had proven
meflective at controlling inflating healthcare costs and
two additional federal laws were passed in an arempt to
restrain this growth.” Secdon 1122 of the Social Sécurity
Act allowed the fedeml povernment m  withhold
Medicare and Medicald capital payments f[or healthcare
facilities and service expansions that had not received
approval from their respective state healtih planning
agendes.” The National Health Plamming and Resources
Development Act (NHPRDA) of 1974 went even further,
attermpting w0 esmblish a health planning policy at the
national level and withholding federal funds from states
that did not pass CON laws as defined under the
NHPRDA.'" By fhe llowing vear, 20 smres had
enacted CON laws and by 1978, a wial of 36 sates had
CON laws in place,”

[n the decade that followsal the NHPRDAs ennctment,
national  healthcare  expenditures  continued  to. Tise
dramatically and CON  laws’  effectiveness  on
contrglling rising  healthcre costs were @lled inw
guestion.”” In a 1976 study, Salkever and Bice found
that “no significant savings in hospim! costs were
achieved through certificate-ofneed progroms.” and
thelr results showed that 1 the frst Hve s@tes o adopt
CON laws, the peswictions may have actually @used
healthcare costs to increase.” Schwanz and Joskow's
1980 study showed that duplicative services wete only
respunsible for a small amoww of the medical cost
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* “FiInancing a subsidy to the medically indigent”

* Create barrier to entry to increase profits for
existing entities

* “Cross subsidize”

* Cost shifting by raising prices/costs to consumer

* Regardless, proponents still assert cost
containment




* Indigent access is not improved

* States that regulate hospital beds have 131 fewer
beds per 100,000 population. (US avg is 362 per
100K)

* States that requlate MRIs have 2.5 fewer hospitals
with MRIs

* Market distortion enacted to correct a market
distortion (an attempt to decrease the
MC/Medicaid FFS incentives)



* Incumbent providers protected from competition
on price and quality

* New competitors are excluded. Effects on quality,
costs, innovation? Fewer options, less access.

* Hospital corporations benefit by excluding
physician-owned facilities, but tend to expand
heavily. A crane for every hospital.

* “But what about the 'leakage' of premium
payers?” How do we help maintain hospital
funding?



® Your poor business model is not my problem. The
fact that your business requires constant subsidy is
a glaring sign of its unsustainability and
Inefficiency.

® - Tom Woods (paraphrased), Mises Circle, Houston,
TX, Jan 2015.




CON Law by State (1974 - 2000)

CERTIFICATE-OF-NEED (CON) REGULATION IN THE UNITED STATES (1974)

No CON regulation

. CON regulation

CERTIFICATE-OF-NEED (CON) REGULATION IN THE UNITED STATES (1980)
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"“‘ . CON regulation

No CON regulation
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CERTIFICATE-OF-NEED (CON) REGULATION IN THE UNITED STATES (1990)

No CON reay

- CON regulat

Source: Afnetican Health Planning Assaciation. Netional Directary: State Cartificare
Programs, Heaith Planning Agenties Annual volirmes. 1994-2012, 2012,
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No CON regulation

Sourca; America Health Planning Assaciation, National Directdry, Stats Cerificite of Nead
Prograns, Haalth Planning Agendies Annlial volumass. 1994-2002. 2012
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George Mason University

Producad by Matthew Mitchall and Chrlstopher Koopman, Meatus Caritef al George Mason
Unlversity. Aligust 212014,




CON States as of 2012

CERTIFICATE-OF-NEED (CON) REGULATION IN THE UNITED STATES (Present)

No CON regulation

. CON regulation

Salree Amarican Heslth Planniing Assaciation. National Dirsctery: State Certificats of Nesd
nwn MERCATUS CENTER Brcirmts Healh Pl Aouncios Al valamtes 1904 205 2000,

George Mason UanEfSlty Prouced by Matthaw Mitchall and Chitlstopher Koopman, Mercatus Center at George Masan
University, Avgust 212004
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tha states that rastrict he supply of heallh care in this way, with 14 devices and ssrvices

—including acute hospital beds, magnstic resonancs imaging (MR} and positron smission tomography (PET)
Ceitificate of Need (CON) & an effon 1o contaln costs, improve qug scanners—requiriiig a cerfificate of need from the stale befors the device may be purchased or the service
major health care services. This effort was established in Missouri affared.

as part of the Health Planning and Resource Development Act of

CON restriclions are in addition to the standard licensing and training requiraments for medica! professionals
but are neitrer designed vor intended lo'ensure public heallh or ensure that medical professionals have the
o ] B % necessary qualiiications o da thelr jobs. Instead, CON laws are specifically designed ta limit the supply of
applications; conducting special projects and siudies on key health health care and are traditionally justified with the claim that they reduce and control healfh care costs. The
fheary is thai by restricling market entry and expansion, states will reduce ovarinvestiment in facilities and
Guidance and decision-making is provided by the volunieer Misso equiptnent. In addition, many states—ircliding Misseuri—justify CON programs as a way lo cross-subsidize

Services include preparing, reviewing, and revising rules and reguis
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To achieve the highest 1evel of health for Missourians through cost
accouriability.

poor

Howaver, these claimed benefits have falled to materializeas Intended. Recent research by Thamas
Goals: Stratmann and Jaceb Russ demonsirates that there is no relationship between CON programs and increased
access to health care {ur the poor. There are, howsver, serlous consequences for continiing to enforce CON

= Review proposed health care services;,

« Contain health costs;

« Promote egotiotnic valle;

* Evaluete competing interests:

= Preventumnecessary duplications: and

= Disseminate health-refated information o affectsd parties.




FIGURE 1. RANKING OF STATES BY NUMBER OF CERTIFICATE-OF-NEED LAWS
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Certificate-of-Need Laws:
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A few questions:

* Will new federal health care laws make state
CON laws worse, irrelevant, and/or replace
them with something more constraining?

* Will PPACA, etc give rise to an entirely new
set of cartel structures? (EMR, auditors,
CME, MOGC, ICD-10 billers, preferential
reimbursements, acquisitions of private
practice,...)

* Section 6001 of the ACA: restrictions on
physician-owned specialty hospitals,
expansion. A new form of federal CON?



* Even If not titled “CON,"” of course every
state has an array of laws, rules and
regulations of varying complexity that limit
medical practice, increase costs, decrease
access, impede competition and quality.

* Utilitarian vs. philosophic argument




Politics

(or The Tree of Liberty?)
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Legislation
Bureaucracy

The Unseen:
Ideas

Culture
Education
Philosophies
Public Opinion




How does one change CON laws?
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430 agencies, bureaus, departments
100Ks of laws, regulations, mandates
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Unintended conseqguences,
market distortions, opportunity

costs, stifled innovation.... .



“The government is good at
one thing. It knows how to
break your legs, and then hand
you a crutch and say, ‘See, If It
weren'’t for the government, you
wouldn’t be able to walk.™

~ Harry Browne
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